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[1] THE COURT: W are on a voir dire and the defence position
is that his client’s rights were viol ated under the Charter
because the officer, when he gave the demand for breath sanples,
did not have the reasonabl e and probabl e grounds to do so, and
ultimately the detention of the accused was unlawful. Secondary
to that is that the sanples of breath taken were conscri pted

evi dence because of the unlawful detention in the circunstances.
[2] Defence counsel submts that under s. 24(2) of the Charter
t he sanpl e shoul d be excl uded.

[3] The Crown has said that they take no issue with the
exclusion if | make a finding that the grounds, that is, the
reasonabl e and probabl e grounds, did not exist for the demand to
be nmade.

[4] The facts are very straightforward. The voir dire we
entered into is dealing very specifically with the issue of
reasonabl e and probabl e grounds.

[5] The officer in this case, who has sone approxinately two
years experience on the force which does not nmean that he was
not experienced enough to properly deal with this, but it just
is a fact, had stopped the accused at about 4:00 a.m in the
nmorning, it was 3:58, but basically when he started pulling him
over he said it was about 4:00 o’ cl ock.

[6] The accused, M. Rosenthal, was at Reeve Road and Pitt
River Road in Port Coquitlam That is apparently a T-
intersection; there is a high school there and there are

stoplights. The accused was heading south originally on Reeve
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and apparently had driven his car over the white |ine where you
woul d normal ly stop while waiting for the light to change.
There was virtually no traffic.

[7] While at the stop, the officer noted that there seened to
be sone uncertainty. He felt that the fact of the vehicle being
driven by M. Rosenthal was over the |line was sonmewhat unusua
and then there seened to be hesitation by M. Rosenthal and
instead of turning left, he went right and started headi ng back
towards the Lougheed H ghway, heading, | think he said, in a
westerly direction.

[8] The officer immediately activated his energency equi pnent
and pulled himover. There was no untoward driving at all and
when he pulled M. Rosenthal over, M. Rosenthal apparently did
everything properly — produced his licence in the normal

fashi on; there was nothing untoward about his manner; he was
cooperative; he was not erratic. There was nothing in his
behavi our at all that was alarmng in any way.

[9] The officer said in cross-exam nation that the accused
slurred his speech in a mld fashion, although he was asked if
he had any personal know edge of M. Rosenthal’s nanner of
speech, either before or after, and he said that he did not, but
even at that he still said he had mldly-slurred speech.

[ 10] The officer said he an odour of liquor comng fromhis
breath that was noderate to strong and when he snelled that, he
asked if the accused had been drinking and the accused said he

had had two drinks and then |later on said nore than a coupl e.
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[11] Right at that point, the officer said that based on his
training — he was a breathal yser technician on the Datamaster C
or whatever they call them nowadays — he felt that with that
type of indicia that he could nake a conclusion as to a person
being over the legal limt. He read the accused the demand and
subsequent to that took himdown to the detachnment and then
eventual ly had M. Rosenthal provide breath sanples and rel eased
hi m sonme one-and-a-half hours after having initially stopped
hi m

[ 12] The cases provided to ne are fairly straightforward. It
seens to nme that when one pursues historically the schene of the
section, traditionally the police officers were required to and
did various roadside testing to allow themto cone to the
conclusion that the person was in such a state that they had
reasonabl e and probabl e grounds to believe they had consuned

al cohol .

[ 13] The historical definition of that in the case | aw was t hat
reasonabl e and probabl e grounds had to satisfy a subjective and
objective test, i.e. the officer nmust have subjectively believed
honestly that the person had the synptonology to the extent that
they shoul d be requested to provide breath sanples. But on top
of that there nust be an objective basis for themcomng to that
subj ective conclusion, i.e. observations that the court can
assess in seeing whether objectively that it existed as well.

[ 14] Hence the | aw devel oped and we had the various typical

types of indicia given in court: watery, bloodshot eyes; swaying
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when wal ki ng; slurred speech; falling down, stunbling and there
is alitany of various observations and various testing that
went on.

[15] Then we started having the case | aw devel op where there
were questions put to whether the officer was inproperly

detai ning a person; whether or not when they were perform ng
these tests or requiring themthat they properly should be doing
so when they were in the investigative process; there were a | ot
of different things were happening in the | aw

[ 16] Now we have the ASD provisions which allow the officer, if
they have a suspicion that the person has al cohol in their
system that they can require an ASD and if they fail on that,
then that gives themthe grounds for the breathal yser test.

[17] | think historically that has cone about because of the
various difficulties and interpretations that have been given to
the officers when they were seeking to establish reasonabl e and
probabl e grounds, and it gave themin effect a shortcut and an
easy nethod by which to provide the grounds if they had a
suspi ci on

[ 18] The cases that | have been given, R v. Freeman which is a
deci si on of Judge Hoy on March 30'", 2004; R v. Kennedy, Ontario
Court of Justice, Selkirk J. that appears to be decided May 17'M
2005; the case of R v. Jarvis, decided by Judge Bl ake on August
239 2005. | was also given R v. Soczynski, 2006 BCPC 0091
which is a decision of Judge Baird Ellan dated March 14'", 2006.

They all go through cases where the synptonology was in nmy view
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greater than what we have here and they all concluded that that
was not sufficient for reasonabl e and probabl e grounds.

[19] It was pointed out to nme that in the case of Judge Baird
Ellan’s decision in R v. Soczynski, supra she concl uded that

wi th the synptonol ogy which she found which was a slight odour
of alcohol; an initial denial of consunption with the subsequent
adm ssi on of one beer; speech apparently slurred in a brief
conversation during which the accused had a penny in his nouth;
swayi ng whil e standing on an even surface with a sling on his
arm that that was not sufficient for reasonabl e and probable

grounds. However, she goes on by way of obiter to say:

[28] | note that Constable Kokkaris had with himand could
easily have used, with full authority and justification, an
approved screeni ng device, but declined to do so. Wile
there is no obligation on himto performthe screening
test, in this case there was no apparent reason not to, and
wi thout it, in ny view, the investigation on the whole did
not neet the standard described in Gavin, and the grounds
were not sufficient.
[20] O course | echo that in this case. The officer said very
frankly that within mnutes basically he could have had
assistance with an ASD. He hinself was not qualified but he
said it would not have been a problem He just felt he did not
need it. So it is not a floodgates argunent and it does not
create a great difficulty for the officer in this particular
ci rcunstance to have requested the ASD, had it perforned, and
then if there was a fail, he would have had the proper grounds

to have the breathal yser denmand.
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[21] | agree with the defence subm ssion that in these
particular circunstances, with this evidence, in ny viewthe
reasonabl e and probabl e grounds are not established.

[22] As a result of the position of the Crown, we do not have to
go into a s. 24(2) analysis that if the Crown sought on the
trial as a whole while we are out of the voir dire to have the
certificate tendered based on ny ruling, | would not have
admtted it into evidence and that is not being contested.

[ 23] So where do we go fromhere? W have not had a fornmal

requi renent and there has not been anything tendered on the voir
dire, you see -

[24] MR GUNNELL: Well, | would suggest that subject to Your
Honour’s ruling, the certificates would not be adm ssible and
that the evidence that we heard on the voir dire becone part and
parcel of the trial and the Crown is calling no further

evi dence.

[25] THE COURT: And by — by agreenent -- that we agree that the
evi dence on the voir dire becones the evidence at the trial so
we have got repetition? | wll make that ruling and then the
Crown’s calling no further evidence?

[26] MR GUNNELL: That is correct.

[27] THE COURT: Al right, then you are inviting me to dism ss

and | dism ss both counts. Thank you.

(RULI NG ON VO R DI RE CONCLUDED)



